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Supreme Court Rules on HIV Transmission:
R. v. Williams

he Supreme Court of Canada revww.aidslawca/Maincontent/issues/ tionship with his girlfriend. When he found

leased its decision R v. Williams criminallaw/e-info-clal.htm out, he did not tell his girlfriend and contin-
on September 18003 This is the first ued to have unprotected sex with her
Supreme Court decision sinCeerrier The facts of th&Villiamscase are a bit Health professionals had told Williams to
to consider the criminal liability of HIV different tharCuerrier. Cuerrier knew disclose his HIV status to sexual partner:
positive people who have unprotected sdxe was infected with HIV from the be-and to stop having unprotected sex. Ap:
and do not disclose their HIV-positive staginning of his relationships. IR v. proximately two and half years after their
tus in advance. relationship had
ended, she
tested positive

In Cuerrier, the Supreme Court said that

an HIV-positive person who does not dis- for HIV. The
close their HIV status before having un- Supreme Court
protected sex is guilty of assault if they found Williams
put their partner at “significant risk of se- guilty of at-
rious bodily harm”. I'€uerrier, the Court tempted aggra-
said unprotected vaginal intercourse did vated assault.
carry a “significant risk of serious bodily

harm” but did not talk about other kinds What does
of sexual activity. The full text of the Su- this mean?

preme Court’s decision in can be obtained
from HALCO or on the internet at
www.droit.umontreal.ca/doc/csc-scc/en/
index.html A information sheet about
Cuerrierpublished by the Canadian HIV/ cause Williams
AIDS Legal Network is also available found out dur-
from HALCO or at http:// ing his relation-
Williams,Williams found out he was HIV ship with his girlfriend that he was HIV
positive after he had already had unprgaositive. So, it is possible that she coulc

This case is dif-
ferent than
Cuerrier be-

Contents: tected sex with his girlfriend. William’s have been infected before he even kne\
R. V. Williams ........ccccccevevnnnnnnn. 1. girlfriend became infected with HIV, but he was HIV positive. If he had told her of
T - G PSR A e 2 it was impossible to know whether thahis positive status right away, no crime
';‘gohg_zzg%i gg:'r:o?gﬁ’roe'ztors " happened before or after he knew of himould have been committed. The Suprem
CPP Automatic Reinstatment own HIV status. Court decided that Williams could not be
HALCO Changes charged with aggravated assault because
El Caregiver Benefits The Facts of the Williams case his girlfriend was already positive when
CPP Same Sex Class Action Wins8 Williams found out he was HIV positive,

Health Information Privacy Act 10

Williams found out that he was HIV posi- -
tive five months after he started a rela Continued on Page 2
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Continued from Page 1 their sexual partner if they are planningp
the sex did not carry a "substantial risk ofy, ¢ people may have to tell their partn
serious bodily harm”. But Williams was 41y, t their potential for having HIV, eve
still found guilty of attempted aggravated they do not know for sure they are Hi
penalty, because he continued to have sgxmeone may not have a definitive mgpiHealth Canada is proposing to combine
with her without disclosing when he Knewe| giagnosis of HIV, they may still havefscurrent federal health protection laws into
he was HIV positive. In other words, Ney, vy 1 tel their partner their risk of HIf one act. The proposed new act, tentativel
as existed i€uerrier, but the Courtcould o oqjes. would replace thood and Drug Act,
not say for sure that the sex carried a “sub- Hazardous Products Act, Quarantine
stantial risk of serious bodily harm”as she\ sacond concern is the issue of re-inflct and theRadiation Emitting Devices
Courtdescribed Williams’ behavior as aCte,rt gigl not rely on the medical evidergi®rocess of combining these acts five year
ing “recklessly”. regarding the risks of re-infection for §rgo. The first public consultation was held
already HIV positive person, the Colpin 1998. This fall, there was another rounc
_ of considering this type of evidence in ffifated in the consultations in Toronto in
The Canadian HIV/AIDS Legal Network 6 cases. So, this could mean thati
has written a synopsis on the case whighy .o cases. someone who has sed or
www.aidslawca/Maincontent/isSues/ she knows to be HIV positive, could fgfor people living with HIV/AIDS are the
criminaliaw/wiliams-commentatioryou jipje for not revealing their own HIV pogf sections on fundamental values and guid
can geta copy from HALCO. The Net-; ¢ statys because of the risk of re-inf§dng principles, communicable diseases
for people with HIV/AIDS that come out 1 tjon of the law. This issue has not fet
of this case. been decided. A detailed legislative proposal can be ob-
tained from HALCO or downloaded from
chooses to define acting recklessly in thgjo, iR v, Williamssan be obtained fror§ Website athttp://renewal.hc-sc.gc.ca
HIV context: HALCO or on-line at http:// | (clickon proposal). Inorder to respond
www.lexum.umontreal.ca/csc-scc/en/r@do the proposal, you can send your com
comes aware of a risk Protection Legislative Renewal unit of
that he or she has con- Health Canada to:
tracted HIV, and hence Health Protection Legislative Renewal,
consent has become an Websitehttp://renewal.hc-sc.gc.ca
issue, but nevertheless E-mail address:
persists in unprotected Renewal Renouveau@hc-sc.gc.ca
further HIV transmission Fax: (613) 954-0716
without disclosure to his Address Locator: 0700A,
or her partner, reckless- Tunney’s Pasture, Ottawa, Ontario,

having unprotected sex. Tluguld mean

assault, a conviction which has a |°V"ef)ositive. In other words, even thou

had the same intent to commit the Crimge e having unprotected sex or shafgalled the “Canada Health Protection Act’

might have already been infected. Thg,, ajthough in thawilliamscasethe | Act. The federal government began the

did say they were open to the possibifjt@f public consultations. HALCO partici-
can be found on-line abttp:// gharesneedles with someone who hlf §ome of the potential areas of concert
work has identified two areas of concern Right now, this is onlyossible di-J quarantine and health surveillance.

One area of concemn is how the COURyq )| text of the Supreme Court's de§iHealth Canada’s Legislative Renewal
Once an individuabe- html/2003scc041.wpd.htm! ments by email, fax, or mail to the Health
that his or her partner’s Health Canada
sex that creates a risk of Phone: 1-888-288-2098 (toll-free)
ness is established. K1AO0L2

So Williams says that when someone “be-
comes aware of a risk” of having con-
tracted HIV, they must disclose this to
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AGM2003: Report from the Chair

Bob Watkin is the outgoing Chair of theworking people who have served on thenust be addressed before that role ca
HALCO Board of Directors. The following is cjinic’'s board and especially the committedbe effectively accomplished. The major
tmhzntqiﬂrs;thtlﬁeRzeopooa*rt,;;?]Ta}rgeﬁgglr Mtgett?neeffort of the clinic’s talented staff. It hascomponent of the clinic’s funding is from
held September 17, 2003. een a pleasure to share this experienpeblic sources. While gratitude must be
with all of you. expressed for the continuation of that
If | may be permitted to express a few _ funding it comes \_/vith i_nc_rea_ls_ing strif:t_ures
personal words and opinions... The fundgme_n_tal chall_enges in the Worlan(_j_restralnts which will inhibit the clinic’s
before this clinic remain to be faced. Asability to ever address the fundamenta
Close to nine years ago it was my privileg@ r(_af!ected in_the film on tr_le Cuerrierprc_)_blems anc_i may _vveII effectthe cIin_ic_’s
to join a group of dedicated peopléj?C'S'on you will see Iate_r tonight no otheability to function as it does now. The clinic
working together to implement a Share&hse_a_se imposes on its sufferers thm_ust refocu_s to attract greater sources c
goal. That goal was the creation of a |ega?|dd|t|onal |an|ct|(_)n of severe Iegal pnvgte fund!ng. Steps have been take_n t
clinic to provide service to persons trying-0nsequences including crlmlnalachl_eve thls_ goa_l such as obtaining
to cope with the legal consequences ganctions. | have no doubt thoseharitable registration s_tatus, even thougl
living with HIV/AIDS. On the strength of CONSeéquences are the effect of awe were told that was impossible for us
a promise of funding from the thengnlmated bias. No charges_were ever_lattd) o_lo._ The steps tgken SO f_ar are
provincial government, working tirelessly, the case of the_ doctor infected W|trpreI|m|n§1ry and certalnl_y have yleldgd
these people met in living rooms andARS who know!ngly and repeatedlyworthwhile results. Notwithstanding this
borrowed offices to produce every piecgregche(_j guarantine. Yet we have seeriaa:t,_ greater focqs and effort must be
of paper, cross every “t” and dot eVenprollferatlpn of a_lggravat_ed sexua! a_ssauapplled to a_lttractlng _grg_ater sources 0
“i» conceivable to make their vision acharges, including the first one laid in theprivate funding if the viability of the clinic
reality. gay community. What purpose and whais to be maintained and its ability to addres:
motivation is served by this usurpation othe fundamental issues effecting the day t
Eight to nine months later | stood in twdhe Iegi_ti_mate funcFion of th_e pu_blic_healtmlay lives of its clients is to be enhanced.
empty rooms in the interior of the AcTauthorities? Consider the |mpllcat|ons pf _ _
premises with a temporary employee W_&he so-called “good Sama_ntan” law. ThisTonight | ret_lre asa mer_nbgr o_f the Boarc
had hired to create the physical reality dp an enactment so hel_nous that thand as Chair. Perhaps it will simply be t_O
our new clinic. The need was so despera@é)vemment that enacted it was force(_JI teenew and rgcharge butl can’t_ be certair
that people arrived at the door looking fofender italmost unworkable as a prac?tlca_ﬂf the duration of the _cessatlon of my
help before there was a stick of furniturénatter Fhrou_gh the form _of th_e regulatlonsnvolvem(_ent._ CoIIab(_)ratl_ng inthe creation
to sit them in or staff hired to help them_under it. It Is an abomination that thisand functioning of thls_cllnlc has been one
The clinic formally opened for business thaptatute remains on the books. It must bef the most worthwhile and rewarding
December. the role of this clinic to challenge the biagxperiences of my life. | thank every one
that drives this alarming and growingof you for your indulgence and patience in
We have come a long way from those tW&rend. It will also be much more allowing me to participate with you.

small empty rooms. The work of this cliniccomplicated to address issues of
has ranged from altering the form ofdiscrimination. As one consequence of the
legislation, providing representation,EﬁeCt'Ve work we have done has beento

providing voice when there was no on&ducate the bigots. Discrimination will no

else to speak, finding solutions and, dPN9er be necessarily obvious and

times perhaps most importantly, providing""flammatory but accomplished through
an ear when there was no one else to he&isdirection, and deceit.

It has been the collaborative effort of so o L
many good people. The many hard\n issue central to the clinic’s functioning
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Mark Blans (Chair) , PHA was appointed to the PWA board in 1997 and to the HALCO board as a PWA repres
tive. Mark served as HALCO's secretary/treasurer until September 2003 and now serves as Chair. He has be
on the finance, personnel, outreach, executive and fund-raising committees. Mark has been involved in the HI\
community for well over 11 years, including involvement with PWA and ACT. Mark brings management & com
skills to the clinic and was instrumental in the development of the HALCO website. Mark also participates on the
Kelley HIV/AIDS Community Advisory Committee. Mark is extremely committed to both the clients and memberst
the clinic.

Maryanne Kaay returns after a one year term on HALCO’s board, where she participated on the Policy and B
Committee. Maryanne has a Master of Arts degree in English from the University of Guelph and has been involv
the AIDS Committee of Guelph & Wellington County, as an employee, since June, 2002, with the Harm Reductio
as the Gym Outreach Co-ordinator. She has delievered workshops to increase awareness of HIV/ AIDS and He|
B, and C and promote the services of the AIDS Committee. Most recently, Maryanne has worked as the Corr
Hepatitis C Worker and Co-ordinator, networking with area agencies serving individuals at risk for Hepatitis C ¢
HIV and conducting support groups for those affected by Hepatitis C and/or HIV. She has worked in Adult Educat
the Upper Grand District School Board, the Guelph Correctional Centre, and the Continuing Education program

James Kreppneris a retired lawyer living with HIV and Hepatitis C, who has been involved with HALCO since
formal inception. He has been one of the Toronto People With AIDS Foundation appointees. James has been (
of the Toronto PWA Foundation, a member of the HIV/AIDS Clinical Trials Network (CTN) Steering Committe
member of the Advocacy Resource Centre for the Handicapped (ARCH) Board of Directors, and a Vice-Presidel
Canadian Hemophilia Society. He was recently appointed to the Board of the Canadian Blood Services, and is ¢
a Board member of the Toronto Central Ontario Regional Hemophilia Society, Hemophilia Ontario, and the Ca
Hemophilia Society. He has a longstanding interest in access to treatment and human rights issues related to HI
continues to sit on the HIV/AIDS Clinical Trial Network (CTN) Community Advisory Committee, and he is a cou
member of the Canadian Treatment Action Council (CTAC).

Jim Lister is along-term survivor, HIV+ for over 20 years. As such, he has had first hand contact and run-ins w
ODSP, CPP-D, Metro Housing, Substitute Decisions Act (through the death of his last lover), PWA foundation, A
and most recently, Citizenship and Immigration Canada. Jim has been married for 8 1/2 years. Jim and his hus
the first same sex couple to win the right to appeal a CIC decision and appear before the Immigration and Refu
Appeals Board. In the past, Jim has worked as a fundraising volunteer and co-ordinator, a volunteer on the HIV
unit at the old Wellesley Hospital, and was co-chair and co-ordinator/treasurer for the Church St. Community CF
mas Dinner for three years.

Martha Mackinnon (Vice Chair) has served since 2000, and as Vice-Chair of the Board since 2002. Martha t:
English and Drama in secondary school for eight years before going to law school. She has concentrated her lege
on education law, poverty law and children’s rights, serving as Board Solicitor to the York Region Board of Educat
8 years, and currently as Executive Director of Justice For Children and Youth, a legal clinic for low-income youth. |
has twice been the Chair of the Education Law Section of the Ontario Bar Association and is a member of the pr
Council. She is the Past President of CAPSLE, the Canadian Association for the Practical Study of Law and Ed
She is the co-author of An Educator’s Guide to Special Education Law. Martha has provided pro bono legal ser
the Toronto PWA Foundation almost since its inception and was on its Board of Directors for 5 years.

20032004 Board of Directors
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Paul Petersens an articulate and energetic individual with over 30 years of experience in all aspects of pow
operation and computer monitoring. He worked at the Ontario Hydro Provincial Control Center until his retire
year at age 51. Paul served for many years on church boards both as a member and officer. He is an accompli
musician having served as church organist, choir member and director, as well as in small vocal groups both &
and accompanist. He has been married for 29 years, has 2 adult sons and is looking forward to becoming a grg
fall.

Steve Silverberg (Secretary-Treasurerhas a BA from the University of Western Ontario. After travel in Europ
South East Asia, Steve earned his Masters in Business Administration at U of Toronto, as well as his Chartered
designation. Steve has gained experience in the accounting industry at Deloitte and Touche, where he adminig
audits ranging from Owner-Managed Enterprises to major corporations and not-for-profit organizations inc
Kid’s Help Phone. After leaving Deloitte and Touche, Steve performed Data Analysis at Ebay Canada anc
started his own Professional Services Company. He looks forward to the working with HALCO and being
organization.

Jim Truax is a 67 year old gay man living with HIV for over 12 years. He has worked and volunteered extensi
HIV/AIDS community. His current focus is on raising awareness that new infections in US and Canadians ove
50 are increasing alarmingly (more than 11% and increasing) and has presented on this to local, provincial,
international conferences over the past 4 years. Jim’s article “HIV Infection and Aging: A Personal Journey” ap|ieSBallin a
special June Supplement of fmeirnal of AIDS.Jim also sits on St. Michael's Hospital HIV Community Advisory
(CAP); on the Ontario HIV Treatment Network (OHTN) HIV Information Infrastructure Program (HIIP) Ad
Committee (HAC) as a PHA representative of the Ontario AIDS Network and on the AIDS Bereavement F
Ontario (ABPO) Advisory Board.

management. He has been involved in the implementation and development of a Canada Works Project desi
the underprivileged in the downtown Toronto core, and is active in community charitable BidKgagazine ha
named him as one of the persons who makes being Gay in Toronto fabulous, principally because of his unpai
Gay, Lesbhian, Transexual and Transgendered youth. He has participated in HALCO meetings for many ye
volunteer experience in the HIV/AIDS community is noteworthy, and he has the reputation of being a “down
individual who enjoys working with groups and on a “one-to-one” basis with individuals. Gary has served on the
Directors of a private charitable organization in the past, and on HALCO's Board since 1999. Most recently
been involved on the board’s Finance Committee.

HIV & AIDS Legal Clinic (Ontario) Donation Form

U Yes! | wantto make a charitable donation to help HALCO continue helping low-income PHAs in
Ontario.

Please accept my donation ofd $25 1 $50 0O $100 Other $

U Please charge my VISA or AMEX: Card # Expiry Date
Name on card: Signature
QO I enclose cheque/money order payable to the HIV & AIDS Legal Clinic (Ontario)d Please invoice

Title
Address Postal Code
Phone (day) Phone (evening)

Fax Email
The HIV & AIDS LEGAL CLINIC (ONTARIO) is a registered charity. Our Charitable Registration Number is 891026957 RR0001.
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CPP Automatic Reinstatement: HALCO Changes
Will It Happen?

The federal government has indicated th&automatic reinstatement” provision. Ac-
they are likely to make changes to theording to news releases, the automatic
Canada Pension Plan disability benefiteeinstatement means people in receipt oF
program to provide a better reinstatemer@PP-D who fail at return-to-work at-,, July 2003, our 2002-03 articling student.
system for people who receive CPP-Dempts would be automatically reinstategephanie Gibson finished her term with u:
but would like to try a return to work. to their benefits if they are unable to conand returned to Cornwall. Stephanie ac
However, we have no idea when thestinue working because of their disability. ltcepted a position with the firm McDonald
changes might be implemented. will be available to clients for two years& Duncan in Cornwall. We wish her all
from the date their Canada Pension Plghe best in her future legal career.

Under the current provisions, a persoﬁllsablhty benefits are discontinued.

qualifies for CPP-
D benefits by es-
tablishing that they
have “severe” and
“prolonged” dis-
ability which
makes in impossi-
ble for them to
maintain any “sub-
stantially gainful
occupation”. For
many years, if you
were able to en-
gage in any work,
you risked very been less than
quickly losing your five years since \ye have also been fortunate enough to dé
eligibility for CPP-D. _ they were Ias_t velop our relationship with Pro Bono Stu-
on benefits, AND they have re-applietlents Canada, and this year we will b
As reported irhalco newsvolume 6, within six months of having to leave workworking with three new students under the
number 2, CPP introduced an uA”owauéJecause of the same disability. HoweveP,BS_C program. Erin Ri_zok, S_arah
Eamings” program which created great etrh's “rapid” process still requires a re-apDavidson-Ladley and Melanie DeWitt all

flexibility for people on CPP-D who plication and can be very time-consumstarted their initiation and training at the enc

ning. of September. Throughout the winter term
wanted to try to earn some money. Un- Erin, Sarah and Melanie will be assisting

der the Allowable Earnings policy, indi- o i i i

viduals are permitted to egrnpUp tg $3,906he g(_)ver_nment has |nd|cat¢q that the all® i reguiarintale dutes.

for 2003 before they are required to not-oma_tIC reinstatement provisions WOUI_%ISO in September we were lucky to wel-

tify CPP of their earnings and work activ/€dUire a change to Ehe_ Canada Pensi@fme | ghat Sadrehashemi. Lobatis a stt

ity. At that point, CPP will look at the Plan legislation, and “this change will Degent in the joint Law and Social Work pro-

circumstances of your work and you[rnade at the _neXt Opportunl.ty that th@ram at the University of Toronto. Lobat’s

earmings and determine whether or notyo9anada Pension Plan statute is opened fatacticum placement runs until the sum:

have regained a capacity to work. amendment.” To date, there is no newser of_2004,. for two d_ays per Wee_k anc
when that might be, so stay tuned to futureobat, in addition to taking on some intake

In June 2003, CPP announced anothissues ohalco newsfor further updates.
Continued on next page

here is always something going on hert
at HALCO, and so we have anothelr
ue of changes to report to you.

In September of this year, we welcomec
our newest articling student, Grace Chau
Grace comes to us from her law studies &
the University of Windsor, and will be with
us until the end of June 2004.

The existing
policy for return
to work at-
tempts is called

‘rapid reinstate- \we've also been able to expand our use ¢
ment”. Individu-  students to assist us with our work. Ove
als who have the summer of 2003 Rob DesRoche:
gone off CPP-D worked with all of us. Rob is a student a
benefits because the University of Toronto law school, and
of a return to Wworked with us through the Donner Fel-
work can apply lowship. Jennifer Malabar also worked with
to return to YSover the summer through the B_ar Ad
CPP-Dif it has missions Course at the Law Society o
Upper Canada.

initiative they plan to implement called an
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The Federal government announced iwaiting period for the benefits to start, just
May of 2003 that it would be making as there is with other El benefits.
changes to the Employment Insurance (EI)

legislation, regulations and policies to creThe federal government’s plan for the

ate what they call “Compassionate
Care” benefits. At the same time a
second private member’s bill with
broader definitions and benefits has
been tabled after the first one failed
to pass second reading.

The government has indicated th
they plan to make EI caregiver ben
efits available as of January 4, 2004.
Under the proposed plan, individu-
als with 600 hours of insurable em-
ployment in the last 52 weeks will

be eligible for up to six weeks of El

benefits if they have to leave work
to care for a close relative. The fam-
ily member must be seriously ill, and
face a significant risk of death within

Employment Insurance “Caregiver Benefits"

partner;

your father/mother;

or your father’s wife/mother’s hus-
band, if your father/mother has remar-

ried;

e the common-law partner of
your father/mother, if there has
been no remarriage

(A common-law partner is a per-
son with whom you have been liv-
ing in a conjugal relationship for at
least one year. Common-law part-
ners can be same-sex or opposite:
sex.)

The date of January 4, 2004 was
given in order to allow time for the
necessary amendments to be
made.

Peter Stoffer, Member of Parlia-
ment from Nova Scotia, has intro-

the next six months. The family membefcompassionate care” benefit defines auced two Private Members bills to create
must also need you for psychological ofamily member as: a caregivers benefit under El with a
emotional support, arrange for third party  your child or the child of your spouse

care, or to directly participate or provide  orcommon-law partner

for his or her care. There is a two week your wife/husband or common-law "
Continued on page 9
. . — Civil under the Ontario Ministry of the lowing the completion of his secondment.
Continued from previous page Attorney General. Darrell first joined Glenn joined the staff of HALCO in the

K will b . . HALCO in June 2001 as a litigation spe-all of 2000, and served as Director of Le-
work, will be participating in COmmUNity oiqjist and was re- gal Services at HALCO from

development and law reform work. February 2002 to February
, 2003 when he began his se-

condment with CHALN.

sponsible for

_ launching
Some of you will be aware that HALCO HALCO's civil suit

is currently undergoing some Stafﬁngagainst the Correc-
changes over the next few months. RYaonal Service of
Peck, a former articling student has beep ;- 42 with re-
working with us on contract during the Se'spect to their treat-
condment of staff lawyer Glenn Betteridgement of HIV posi-
over the last year. In mid January, Ryamy e prisoners.

will be leaving us to take on a new con-

tract with the Advocacy Centre for theAnd finally, staff
Elderly. Ryan, and his particular love Oflawyer '
music will be missed here at HALCO!

Our best wishes for continued
success go to Glenn, Darrell,
Ryan, Stephanie, Rob and
Jennifer. And a warm wel-
come aboard for Grace, Lobat,
Erin, Sarah and Melanie. We
will keep you updated on our
Glenn two new lawyers once hiring
Betteridge has ac- is complete. If you have an
y . cepted an opportunity to remain with thanterest in one of our staff lawyer positions,
In addition, staff lawyer Darrell Kloeze wil Canadian HIV/AIDS Legal Network you can find the job ad posted to our

be Iea_lving us als_o in early January to PUCHALN) as a Senior Policy Analyst fol- website fyww.halco.og). Look under
sue his career with the Crown Law Office “What's New”
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CPP Same Sex Survivors Benefits:

Class Action Successful!

On December 19, 2003 the longimeans that it may be a further wait beforéor the survivor’s pension as a result of
anticipated decision iHislopwas same-sex survivors receive their pensionslislop, you should register as a membel
released by the Ontario Superior CouVe’ll have to wait and see what theof the class. You can obtain a registratior
of Justice.Hislop is about the CPP government does in January. In théorm on-line athttp://www.eklawca/
pension for gay and lesbian survivingneantime, if you think you may be eligiblecpp_reqister_intake.htrat by calling the

spouses or partners. Under the
current legislation, if your same se:*
partner die@fter January 1, 1998
you could be eligible for a monthly
survivor’s pension. (To be eligible
for a pension you would have tc
show that you were living togethe!
at the time of death, had livec
together for at least a year, an
that you were over 35 years ol
or had dependent children o
were disabled at the time of deat!
In addition, your partner must
have paid into the Canada Pensic
Plan for at least three years.) Bt
Hislop challenged the artificial
cut-off date and covers all thost
people whose partners dies
before January 1, 1998 (but afte
April 17, 1985 because that’s
when theCharter of Rights and
Freedomdecame law).

The court declared that thos:
provisions that prevented same
sex partners from getting a

law firm of Elliott & Kim at 416-
362-1989 or toll free at 1-866-
877-0109.

There’s one other interesting
aspect ofHislop. When the
government changed the law so
that people whose same sex
partners died after January 1,
1998 could get the survivor’s
pension, they added a provision
that said that the pension could
start no earlier that July 1, 2000.
Normally, the survivor’s pension
is payable starting the month
following the date of death. So
anyone whose same-sex partne
died after January 1, 1998, but
before June 2000, couldn’t get
the pension backdated the way
opposite sex survivors could,
which was obviously unfair. In
Hislop, the court stated that this
provision was also
unconstitutional. Therefore,
people whose partners died after

survivor’s pension before January 1, 19
were unconstitutional and of no force an
effect. You can access a copy of th
decision athttp://www.eklawca/
cpp_prhtmlon the internet, or you can
call us and we’ll send you a copy.)

January 1, 1998 but before June 1, 200
might also have arrears owing to them a:
a result ofHislop. If Hislop is not
appealed by January 19, 2004, anyone |
this situation should write to Human
Resources Development Canada and a:
for the arrears owing to them.

The government has thirty days in whic
to decide whether or not it wants t
appeal. If the government does appeal, it
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Continued from page 7 _ _ _
published their proposed regulation chandles

in the Canada Gazette and invited copn-
broader definition of family, as well asments on the regulations by October 2
longer benefits. The first, Bill 206, was2003. HALCO created a response to fhe
introduced in October 2002 and had gegulations which you can access on qur
number of significant differences from thewebsite atwww.halco.og. In our re-
government’s proposal. sponse we highlighted a number of cdh-
cerns including the overly narrow defin
UnderBill 206, a caregiver would qualify tion of family contained in the regulationg,
if they had to leave work or were termi-as well as concerns relating to the waygin
nated because they had to care for a farhich eligibility for caregiver leave wa
ily member who had an impairment andlefined. The new regulations require vegi-
who was not an in-patient in a medical fafication that the ill person is likely to di
cility or aresident in a long term care facil-within 26 weeks — a difficult if impossibl
ity of home. “Impairment” was defined asprediction to make. The proposed privgge
a severe and prolonged mental or physicahembers’ legislation, on the other harf,
impairment whose effects markedly restricestablishes criteria related to the individ-
the individual’s ability to perform a basic als needs for caregiving, and the fact tila
activity of daily living, or would markedly having that caregiving available would pri-
restrict the individual but for specific kinds vent them from having to be hospitalizeg.
of therapy. Bill 206 also defined “family”
as spouse or common law partner, childThe next step for Bill 437 will likely be
grandchild, parent, grandparent, siblingfdebate and vote for second reading.
aunt, uncle or a person in an equivalergovernment “prorogued” the House
relationship with the person as a result oEommons on November 12, 2003 ang
marriage or common-law partnership. Billwill resume business on January 14, 20§
206 proposed to provide benefits for up tevith the Throne Speech. Normally whé
a total of 52 weeks in one of more periodghe house is prorogued, all bills pendi
over a two year period. There was no twiefore it die and would have to be reint
week waiting period, and the benefits couldluced in the next session of Parliame
be extended beyond these limits if thédowever, a standing order was establis
caregiving was required for the health angdrior to prorogation stating thaPtovi-
safety of the sick person, and that careional Standing Orders, in force unt
made it possible for the sick person to reJune 30, 2004, provide that at the b
main an outpatient or avoid becoming ginning of the 3 Session of the 37
resident in a long term care facility or homeParliament, all items of Private Me
bers’ business will be reinstated.”
Bill 206 went to a vote on March 25, 2003
to consider whether or not the bill wouldlf you would like to let your MP know you
proceed through second reading and Hdéoughts on this legislation, you can fi
referred to committee for considerationyour MP’s contact information easily wit
The bill was defeated by a vote of 130 teyour postal code by visiting
86. http://www.parl.gc.ca/information/abou
p e opl e/ hous.e
On May 15, 2003, Mr. Stoffer introducedPostalCode.asp?lang=E&source=sm
a second private members bill on this iser by looking in the blue pages of yo
sue. Bill C-437 is exactly the same at C-phone book under “member of parliameng
206, but provides for a maximum benefitYou can also contact Peter Stoffer’s (
period of 26 weeks in one or more period#ice at (613) 995-5822, fax (613) 996-96}
within any two-year period. or by email at Stoffer.P@parl.gc.ca

Holiday Hours

HALCO will be
closed from
December 24 at

1p.m.

and will re-open

on
Friday
January 2, 2004
at 9:00 a.m.

Best wishes to

all for a
healthy 2004

On September 27, 2003, the government
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Government Introduces Health Information Privacy Legislation

for the Health Sector

December 17, 2003 the provinciaHowever, irSmith v. Jonethe Court said provisions in Bill 31 is about regulations.
Liberal government introduced Bill that the risk had to be “imminent”’, meanindf the government is going to pass
31, the “Personal Health Informationthat there had to be a sense of urgencggulations, Bill 31 says that the
Protection Act, 2003”. If passed, Bill 31with the risk about to materialise in thegovernment must first give notice of those
will provide people living with HIV/AIDS  foreseeable and near future. In additiomggulations to the public and invite
with significant privacy protections. the Court said that any such disclosureomment before they can be passed.
Unfortunately, it only applies to the healthrshould be designed to minimally impact
sector, so doctors, hospitals, labs angh the privacy rights of the patient. SdPrior to the legislation being introduced,

pharmacies would be
covered; employers and
insurance companies
would not. AIDS
Service Organisations
would also not be
covered, although there
is a provision that would
allow agencies like
ASOs to be covered in
the future. A copy of Bill
31 can be obtained on-

line at www.ontla.on.ca/documents/Bills/
38_Parliament/Sessionl/index.htm. e

)

Bill 31 is a major step forward in
promoting privacy rights, and is
considerably better than anything the
provincial government has ever proposed
before. In contrast to BC’'s new
legislation, Bill 31 would only permit
disclosure of health information in very
limited circumstances. Thosee
circumstances would be the ones that
already exist in our legislation (like
reporting of positive test results to public
health) or at common law. One disclosure
section that will be of interest to PHAs is
section 39. It is similar to the Supreme
Court of Canada’s decision 8mith v.

Jonesand says that health information ca®ne of the really unusual and wonderfu

section 39 is one HALCO was consulted by the
section that HALCO government and asked to comment ol
would like to see previous drafts. That process, and the
improved. content of Bill 31, are a good indication
that the new government and Minister of
Health and Long-Term Care take the
concerns of PHAs seriously and are willing
to listen. There are things in Bill 31 that
could be tightened up and improved, sc
HALCO will be tracking the legislation
closely. Bill 31 was referred to the

wouldn'tbe allowedto Standing Committee on General
use their patient listto fund raise;  Government for consideration after first
Patients could tell a hospital uporreading. That procedure is a little unusua
admission that they didn’t want callersas most bills are not referred to committee
to be able to find out they were in theuntil after second reading. This early
hospital; referral is another indication that the
If an agency like an ASO receivesggovernment wishes Bill 31 to be the bes
health records about you with yourpossible legislation that it can be. If public
consent, then the rules about how th&tearings are held, HALCO will be asking
information could be used by the ASCio speak to the Committee. If you or your
would still apply; agency would like to speak to the
If your privacy is breached under theCommittee about Bill 31, contact: Tonia
legislation, you will be able to file a Grannum at Room 1405, Whitney Block,
complaint with the provincial Queen’s Park, Toronto, Ontario, M7A
Information and  Privacy 1A2orattonia_grannum@ontla.ola.org.
Commissioner. If that complaint is Any submissions that HALCO makes will
upheld, you will be able to apply tobe posted to our web site at
court for an order for damages.  www.halco.org.

Some of the new
privacy protections
that Bill 31 would
introduce in Ontario
include:

. Hospitals

be released without consent if there aff{ivV & AIDS Legal Clinic (Ontario)

reasonable grounds to believe that the
disclosure is necessary to eliminate
reduce “a significant risk of serious bodil
harm to a person or group of persons}.
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